e 8¢ DEPANTAENT OF LaBOR R-1427
"IAGE AND HOUK DIVISION
53 T .SHINGTON, D. C. -
For Immediatc Relcase '
GENFRZL FLEMING ASXS HigH COURT TO.REVIEW KED CAP CASE

The Supreme Court has buen asked to revicw the guestion of whether tips are
vages under the Fair Labor Standards Act in a memorandum filed by the Solicitor
General in bchalf of General Philip B. Fleming, Administrator of the Wage and Hour
Division, Department of Labor.

The Administrator, as a friend of the court, has intervencd in the sult brought
by red caps empléyed at the Union Terminal Company, Dallas, Texas, against the ter-
minal company foghrestitution of wages under the TTage éhd Hour Law. The Circuit
Court of ippeals %or the Fifth District last month found that the tipsxrcceived by
red caps constitdfed wages paid to thom, reversing the judgment of the court below
which had found gp favor of the red caps and awarded them ¢77,753.98 in back pay
and liquidatcd dé&ages.

The memorandum was submitted in support of o petition for a writ of certiorari
which seeks to bring this casc before the Supreme Court as a test case and thus
Jjudicially scttle a question which affects the method of compensation of the more
than 6,000 red caps employcd in rnilroad tcrminals throughout the country. Over
fifteen suits by red caps against railrouds on this question inéﬁlving several
million dollers arc now pending.

Indirectly affected’are all workers who rcceive all or part of their remuner—
ation in ?he form of tips. A recent government survey estimates their nunber
throughout the country to b approxinately 868,500, Lost of thesc are waiters,
who are not covered by the Tage and’Hour Law, biany of them are undsr state minimum
wage orders.

The red caps maintain that tips cannot be considered as part of wages paid,
but that the statutory minimum wage of 30 cents an hour should be paid by the tere
minals without regnrd to tips. The terminals on the other hand toke the position

that tips can be considered part of the 3C cents minimum wage. Under a so-called
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accounting and guarantec plan the Dallas Terminel had required the red caps to re-
port the amount of tips recei#éd and the humbcrﬁaflhgurs vworked and at the end of
the week had paid the diffcfunéc if tips did not equal thc minimum wage.

This accounting and guarantce plan was”putbinﬂo operation by the Dallas Ter-
minal Cbmpéhy at the time the Wage and Hour Law beceme cffective in October 1938.
Similar plans wecre uscd by numcrous terminal companics to pay their rod caps, Thess
plans have since been abandoned in favor of a ten cenfs a parcel plan utilizidg
tickcts; |

The memorandﬁm points out that from the beginning the plan was & source of
dissatisfaction and that it violates the Wage and Hour Law. It citcs the intercst
ofédéngress in the question of tips as wages as shown by 2 resolution passcd by the
Scnate 'authorizing an investigotion by the Administrator of this quesinn.

' The memorandum statcs that "in view of the longucontinued administrative con-
cern with the préblem, the evident intcrest of Congress in its sointion, and the
lerg: number of pending suits which involve the same issue as that here presented,
the importance of a dcterminative decision of this case by this Court seems
manifest,"

It contends thnt the duty imposed b - the Wage and Hour Low upon the Terminal
Company to pay wages to the red caps is not discharged by permitting the red caps
to rctain the tips they receive from passengers. Such tips are not the property
of the terminal company, but belong to the red caps, it is argucd. It points out
that the red caps themselves had never consented to this accounting and gusrantee
plan of compensation, nor had thcy by continuing to work under this plan waived
their original right to owncership of tips; and furthermore, the passenger who pays
the tip intends such tip to b¢ the property of the red cap.

The Solicitor Gencral contends that the action of the terminal company in
allowing the red caps to'keep their property did not constitute the payment of
wages within the meaning of the "age and Hour law,
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The accounting and guaraﬁtce system- "could not prcvcptAthe tips, when given,
from becoming the property of the red cnbs-in the finst instanée, for the passengers
who gave the tips were nct uadehaugre of the agreement and consegquently still in-
tended their gratuities to belong to the red cops. Accordingly, when given to the
red cips,, tha tip money became thedir property, even though they were under a con-
trﬂctua;.obligation to account to the terminal company for the amount received. . .

"éince ﬁhe tips became the property of the rcd cops when given, the sccounting
~nd guértntuc system ~mounted ot most to an ngreement whereby the red crps turned
over soms of thoeir own property to their employer and received that prgperty back
from the employer as 'w~ges.' This is not, we submit, = compliance with the ;ctj
The Act requirss the cctunl payment of the minimwa wage, not an ~grecment that the
shploycr wi;l p>y the miniium wnge provided thnt the eiaploycc gives to thé employer,
not only ﬁis serviccs, but some of his property as well."

The nemorandun includes for the court's considsration o report prepared last
Novaaber br the Aduinistrator for Senator Elbert D. Thomas, cheirmnn of the Scnate
Cémwittc» on Education nand Labor, in which hc reviewed the problem of wages and

other conditions of edployment of red caps at v-ricus torminuls,
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